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JACOBS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other

case. Unl ess otherwi se indicated, all section references are to
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the Internal Revenue Code in effect for 2008, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency of $3,332 in petitioner’s
Federal inconme tax for 2008. The issues for decision are: (1)
Whet her petitioner is entitled to a dependency exenption
deduction for his mnor sister, FM! (2) whether petitioner is
entitled to an earned incone tax credit; and (3) whether
petitioner is entitled to a child tax credit.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanying exhibits. At the time he filed his
petition, petitioner resided in California.

Petitioner was 21 in 2008. He lived with his nother and
three siblings--his 11-year-old sister, FM and two brothers,
each of whom was younger than FM Petitioner’s nother did not
claimpetitioner as a dependent, and the parties stipulated that
petitioner’s nother filed a Federal incone tax return for 2008 on
whi ch she cl aimed petitioner’s two brothers as dependents.

During 2008 Petitioner was a student at San D ego State

Uni versity and worked three jobs--as a cashier and jewel er at

The Court refers to mnors by their initials. See Rule
27(a) (3).
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Mervyns, a retail store; as a caretaker for his grandnother;? and
as a telemarketer for the San Diego State University Foundati on.
After cashing each paycheck, petitioner would give nost of the
nmoney to his nother. Petitioner paid for the famly' s cable
tel evision and Internet subscriptions and bought clothes and
ganes for FM Petitioner retained only a limted anount of noney
for hinmself to purchase “sone clothes”, to occasionally eat out,
and for entertainment. Petitioner did not own an autonobile.
Either his nother or his friends would drive himto school and to
hi s wor kpl aces.

Petitioner tinely filed his 2008 Federal inconme tax return.
On the return petitioner clained: (1) A dependency exenption
deduction with respect to FM (2) an earned incone tax credit
of $2,917, and (3) a child tax credit of $276.

Di scussi on

Dependency Exenpti on Deducti on

Section 151(c) allows a taxpayer to deduct an additi onal
“exenption anount for each individual who is a dependent (as
defined in section 152) of the taxpayer for the taxable year.”

As pertinent hereto, section 152(a)(1l) defines a “dependent” as a

“qualifying child”, sec. 152(a)(1), or a “qualifying relative”,

2Petitioner’s grandnother received governnental assistance
whi ch enabl ed her to pay for an aide.
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sec. 152(a)(2), subject to certain exceptions found in section
152(b) not herein applicable.

Section 152(c)(1) defines the term“qualifying child” to
mean an individual (the presunptive qualifying child) who (A
bears a relationship to the taxpayer as described in paragraph
(2) of section 152(c) (the relationship test), (B) who has the
sane principal place of abode as the taxpayer for nore than one-
hal f of the taxable year (the principal place of abode test), (O
who neets the age requirenent of paragraph (3) of section 152(c)
(the age test), and (D) who has not provided over one-half of
hi s/ her own support for the cal endar year in which the taxable
year of the taxpayer begins (the self-support test).

To satisfy the relationship test, section 152(c)(2) requires
the rel ati onship between the presunptive qualifying child and the
taxpayer to be that of either (A) the taxpayer’s child or a
descendent of the taxpayer’s child, or (B) a brother, sister,
stepbrot her, or stepsister of the taxpayer or a descendant of any
such relative. One of the conditions satisfying the age
test is that the presunptive qualifying child be under age 19 as
of the close of the cal endar year in which the taxable year of
t he taxpayer begins.

FM neets all four requirenments of section 152(c)(1) and
therefore is petitioner’s qualifying child. First, FMis

petitioner’s sister, thus satisfying the relationship test.
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Second, petitioner and FM had the sanme principal place of abode
t hroughout 2008, thus satisfying the principal place of abode
test. Third, FMwas 11 years old in 2008, thus satisfying the
age test. Fourth, and finally, the record establishes that FM
did not provide nore than one-half of her own support for 2008,
t hus satisfying the self-support test.?3

Even though FMis petitioner’s qualifying child, FMis al so
the qualifying child of petitioner’s nother. Thus we are forced
to consider the special rule set forth in section 152(c)(4)
relating to two or nore taxpayers claimng the sane individual as
a qualifying child.*

Except as provided in subparagraph (B), if (but for this

par agr aph) an individual may be and is clainmed as a

qualifying child by 2 or nore taxpayers for a taxable year

begi nning in the sanme cal endar year, such individual shal

be treated as the qualifying child of the taxpayer who is--

(1) a parent of the individual, or
(ii) if clause (i) does not apply, the taxpayer
with the highest adjusted gross incone for such taxable
year.

Thus, in the case where a parent and another rel ative each claim

an individual as a qualifying child for the sanme tax year,

SFor tax years begi nning before Jan. 1, 2005, sec. 152(a)
provi ded that a “dependent” neant certain individuals, including
a taxpayer’s sister, over half of whose support, for the cal endar
year in which the taxpayer’s taxable year begins, was received
fromthe taxpayer. This support requirenent is not part of the
statutory test for “dependent” when referring to a qualified
child for 2008.

‘A dependency exenption for FM may be allowed to only one
t axpayer
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section 152(c)(4)(A) (i) provides that the individual be treated
as the qualifying child of the parent. However, as herein
pertinent, this rule conmes into play only if petitioner’s nother
had cl ai mred FM as her qualifying child.

The record shows that petitioner and his nother carefully
arranged their tax affairs; petitioner’s nother clained her other
two sons as her qualifying children and petitioner clained FM?®
Therefore, we believe and thus find that petitioner’s nother did
not claimFM as a dependent for 2008.

Because FMis petitioner’s qualifying child for 2008,
petitioner is entitled to the cl ai ned dependency exenption
deduction for FM for 2008.°

1. Earned | ncome Tax Credit

Section 32(a)(1l) permts an eligible individual to receive
an earned incone credit against his/her tax liability. As
pertinent here, the term*“eligible individual” includes any

i ndi vi dual who has a qualifying child for the taxable year. Sec.

SFor tax years beginning after Dec. 31, 2008, the statute
was anmended to provide that if an individual nmay be clainmed as a
qualifying child by two or nore taxpayers for a taxable year
begi nning in the sane cal endar year, such individual shall be
treated as the qualifying child of the taxpayer who is the parent
of the individual. Thus, the statutory anmendnent renoved the
requirenent that the child “may be and is clainmed” by two or nore
t axpayers. Fostering Connections to Success and I ncreasing
Adoptions Act of 2008, Pub. L. 110-351, sec. 501(c)(2)(B)(i), 122
Stat. 3980.

®Because FMis petitioner’s qualifying child, we need not
determ ne whether FMis petitioner’s qualifying relative.
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32(c)(1)(A)(i). In general, the term*“qualifying child” neans a
qualifying child of the taxpayer (as defined in section 152(c),
determ ned w thout regard to section 152(c)(1)(D) (regarding the
anount of support) and section 152(e) (regarding special rules
for divorced parents). Sec. 32(c)(3)(A).

As found supra p. 6, FMis petitioner’s qualifying child.
Accordingly, petitioner is entitled to an earned incone tax
credit for 2008.

1. Child Tax Credit

Subject to certain [imtations based on adjusted gross
i ncome, section 24(a) allows a credit against his/her tax
liability with respect to each qualifying child of the taxpayer.
Section 24(c)(1l) defines the term*®“qualifying child” as a
“qualifying child of the taxpayer (as defined in section 152(c))
who has not attained the age of 17.”

FMis petitioner’s qualifying child. Therefore, petitioner
is entitled to the section 24(a) child tax credit wth respect to
FM

To reflect the foregoing,

Deci sion will be entered

for petitioner.




